SUMMARY: Mr. -is charged with drug and firearms offences after being arrested during a vehicle
stop and his residence being searched. The police obtained tracking and search warrants based largely on
information from a confidential informant, Informant A. Mr. seeks disclosure of the source
information underlying paragraph 16 of the ITO, which provided details about a person Mr.

allegedly provided drugs to. The Crown resists disclosure, arguing the material is irrelevant background
information and protected by informer privilege.

Key Legal Findings:

The source information is relevant and part of the investigative file, not mere background material.
Stinchcombe's disclosure obligations apply fully in the Garofoli context. Informer privilege can be
protected by appropriate redactions.

Court Rationale:

The court found that the source information is relevant because it forms part of the Information to obtain
the search warrant. The accused must have full disclosure to meaningfully challenge the search warrant.
The requested source information clearly pertains to the investigation and cannot be considered irrelevant
background material. While informer privilege is important, it can be protected here through appropriate
redactions by the affiant. The court ordered the Crown to disclose the redacted source information
referenced in paragraph 16 of the ITO.

See the full decision below.
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B.D. MacKENZIE J. (orally)

1 ™r. |l is charged on this indictment with possession of cocaine, MDMA, and marihuana for the
purpose of trafficking, production of marihuana, as well was several firearm offences.

2 The charges relate to a search incident to arrest following a vehicle stop on April 24th, 2014, and a
subsequent search of Mr. |l residence pursuant to a search warrant. In the course of the
investigation the police had obtained a tracking warrant, as well as the subsequent search warrant for Mr.

I csidence.

3 The grounds for the initial arrest and the warrant to search Mr. |Jilil residence were largely
dependent upon information said to have been received from a confidential source referred to in the ITO
as Informant A.

4 The defence intends to challenge the admissibility of the evidence seized during the searches
pursuant to Sections 8 and 24(2) of the Charter. In this regard, Mr. - alleges a lack of reasonable
grounds for the arrest, and submits that the police did not have sufficient grounds to justify issuance of
the search warrant for his residence.
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5 As aresult, Mr. il now applies for disclosure of information contained in certain source debriefing
reports and police officers’ notes. The materials sought by Mr. [JJiilij on this application relate to
information provided by Informant A and contained at paragraph 16 of the ITO sworn by the affiant,
Constable Robinson.

6 Specifically, Mr. [l seeks disclosure of the source material relating to the address of a person to
whom it is alleged Mr. |JJili] rrovided drugs, and the licence plate number of a vehicle operated by the
same person, all information received from Informant A.

7 The Crown resists the application, submitting that what the defence seeks is merely "background
material" pertaining to informers and unrelated police file information. Crown submits that the material
sought by the defence falls outside the bounds of the investigative file and do not constitute "fruits of the
investigation”, relying mainly on R. v. Barzal, [1993] B.C.J No. 1812. The Crown submits that these
materials would thus only be disclosed where the defence establishes that the materials are relevant.
This, the Crown submits, Mr. Jij has not done.

8 The Crown quite fairly concedes that the information sought is, in all likelihood, readily accessible, but
opposes the application as a matter of principle. The Crown says that if this particular application is
granted, notwithstanding the specificity of the information sought to be disclosed, that this would be the
first of many applications for Barzal-like disclosure where boxes of complete police files having nothing to
do with the contents of the ITO would be forthcoming.

9 Additionally, the Crown submits that even if the defence could establish the relevance of the material
sought, these are nevertheless protected by informer privilege and are therefore not discloseable to Mr.
I 20sent a waiver or exception to the privilege.

10 On the other hand, the defence contends that the materials sought are subject to the Crown's first
party disclosure obligations as set out in Stinchcombe, [1991] 3 S.C.R. 326. Mr. |} says that the
Crown must establish that the materials are "clearly irrelevant” in order to justify non-disclosure.

11 Mr. |l further argues that he has established the relevance of the materials in question. He
notes simply that the ITO contains information derived from the materials sought, albeit in a summarized
and edited form.

12 Moreover, the defence acknowledges that the protection of the informer's identity is, of course, a
primary concern. As such, Mr. ] concedes that if the application for disclosure succeeds, the
disclosed material should be properly edited, if necessary, to preserve informer privilege and identity.

13 There have been conflicting court rulings as to what is or is not relevant information with respect to
this kind of disclosure application, in this jurisdiction primarily decisions in the Provincial Court.

14 At the outset, | acknowledge the conclusions reached in decisions such as Barzal, Basi, [2010] B.C.J.
No. 25, and in Ontario, R. v. Ahmed, [2012] O.J. No. 6643, wherein the courts there have emphasized
that wide-ranging, non-specific requests for material in the possession of the police will not be allowed
where such materials go behind the four corners of the supporting affidavit.

15 These authorities render disclosure of source debriefing reports and other background materials
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contingent upon the accused establishing "a reasonable possibility that the material will assist in
undermining the basis for the authorization": see Ahmed at paragraphs 35 to 43.

16 However, | also take note of the recent decision of Madam Justice Ballance in R. v. Bernath, [2015
B.C.J. No. 785, in the Supreme Court of British Columbia. In that case Justice Ballance rejects the
proposition that Barzal restricts the scope of relevance or imposes a burden on the accused. In a
comprehensive analysis of the issue, Justice Ballance states at paragraph 38:
... In holding that the right to disclosure on a Garofoli, [1990] 2 S.C.R. 1421 review was limited to
disclosure of material before the authorizing judge, the court in Barzal was not purporting, either
expressly or implicitly, to in some measure curtail or create an exemption to the parameters of
first party disclosure established under Stinchcombe. That issue was not before the Court of
Appeal and not addressed by the panel.

Paragraph 39:
Barzal stands as an important affirmation of the principles and procedure on a Garofoli
application. It is not, however, authoritative on whether certain contents of the investigative file,
such as informant debriefing reports, are clearly irrelevant and not subject to production under the
Stinchcombe analysis.

17 She then goes on to state at paragraphs 78, 79 and 80, the following:
| cannot conceive of how it can be said that the handler notes and source debriefing reports
concerning a particular accused and relied upon by the affiant to assist in informing himself or
herself to satisfy the requisite belief of the existence of reasonable and probable grounds to
support the issuance of a search warrant, could legitimately be characterized as being outside the
fruits of the investigation or the investigative file. | agree with the reasoning in Roy, [2014] B.C.J.
No. 827 on this point.

It seems to me that the imposition of a narrow reading of the meaning of fruits of the investigation
or investigative file that may be emerging from the Ontario authorities is at odds with the
expansive approach to disclosure established by Stinchcombe and could pose the risk of whittling
down Stinchcombe's essential edicts.

... Itis also my view that these materials are not clearly irrelevant, but rather, | find there is a
reasonable possibility that such material may assist or be useful to Mr. Bernath in meeting the
case against him, advancing his defence, or making a decision that may affect the conduct of his
defence. | find disclosure of the sought-after notes and debriefing reports are justified on that
basis subject, of course, to editing to protect informant privilege.

18 Mr. Justice Punnett considered Bernath and arrived at a similar conclusion in R. v. Edwardsen, 2015
BCSC 705, where he concludes at paragraph 32 in a similar application:
To the extent that the materials sought in the case at bar could tend to or establish a basis for
impugning the ITO, they are relevant to the task before the Court.

19 At paragraph 59:
In my opinion the analyses in Gallant, [2010] N.B.J. No. 224 and Bernath are correct.
Stinchcombe governs the Crown's disclosure obligations in the criminal law context, whether in
respect of the ultimate issues at trial or a Charter application. It requires disclosure of all materials
that are not ‘clearly irrelevant," and places the onus for justifying non-disclosure on the Crown.
The Crown's contention that the materials should not be disclosed because they fall outside of the
'investigative file' cannot be accepted, because the touchstone for disclosure is relevance, not
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any arbitrary categorization of materials. In any event, it cannot be convincingly argued that the
materials at issue in this case do not 'pertain’ to the investigation of the accused and so they must
fall within the investigative file in any event.

20 | agree with the conclusions reached by my colleagues in Bernath and Edwardsen, and with the
similar reasoning demonstrated in the Provincial Court decision of R. v. Roy, as well as the New
Brunswick decision in Gallant. Stinchcombe applies, in my view, with full force in the Garofoli context.

21 That must be so because the limitations imposed on cross-examination on a Garofoli application are
predicated on the assumption that the accused has received full disclosure. To obtain leave to cross-
examine an affiant, the accused must establish a basis for the view that the proposed cross-examination
will elicit testimony tending to discredit one of the pre-conditions of the authorization.

22 The accused must have fulsome disclosure in order to establish such a basis as illustrated by the
Supreme Court of Canada in Pires and Lising, [2005] 3 S.C.R. 343, where Justice Charron dealt with this
issue in paragraphs 17, 26 and 27. | do not see the need to quote from those particular paragraphs.

23 Moreover, Barzal and Basi can be readily distinguished from the present case on the basis that what
is sought in this application is only the foundational material for the representations made in the ITO
which, of course, are in there because they are highly relevant to the application for an authorization for a
warrant.

24 Far from seeking essentially all of the RCMP files relating to the investigation, as was the case in
Barzal, Mr. JJili] does not seek unedited information and restricts his application for disclosure only to
discrete information apparently obtained by other police officers other than the affiant that is already
contained and referred to in the ITO in paragraph 16.

25 Based on Bernath, Edwardsen, Roy, Gallant and Constable Robinson's reliance on the foundational
material in the ITO, in my view, it cannot be said these materials are irrelevant or fall outside the
investigative file. In fact, | agree with defence counsel when he says it would be illogical to reach a
contrary decision.

26 Moreover, | am satisfied that any concerns that the disclosure of this discrete material will tend to
reveal the identity of an informer will be allayed by editing them for this purpose. Given that the materials
were already edited or summarized for reproduction in the ITO, it is my view that this could again be
properly dealt with by Constable Robinson editing any reference to information that might jeopardize
informer identity.

27 In my view, in light of the specific nature of this application and the discrete items sought, | am unable
to conclude that to allow this specific application would be a precursor to unwarranted and time-wasting
fishing expeditions.

28 On this point, there is no question the courts must be vigilant in alleviating inappropriate applications
for all-encompassing, wide-ranging disclosure of materials in possession of the police. But in these
particular circumstances, | am satisfied the information received from Informant A is within the
investigative file, as opposed to being mere background material pertaining to a police informant.

29 Having regard to the two specific pieces of information the defence seeks, | found this information is
relevant for the simple reason it forms a critical part of the ITO and | am of the view that this information
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can be disclosed to the defence in a manner which protects informant privilege by editing by Constable
Robinson.

30 Therefore, | order the Crown to disclose to the defence the information received by the police from
Informant A referencing only Mr. Boddam's address and the licence plate relating to a motor vehicle
operated by him as disclosed in the edited ITO at paragraph 16, redacted so as to protect informant
privilege and to reveal no more information that the defence has specifically referred to.

B.D. MacKENZIE J.
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