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[1] At the commencement of the trial of this matter the accused brought an

~ application for a judicial stay of proceedings pursuant to section 24(1) of the Canadian
Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B
to the Canada Act 1982 (U.K.), 1982, c. 11 (the “Charter”), arguing that he had been
deprived of his right to a trial within a reasonable time contrary to section 11(b) of the
Charter. Following a careful review of the materials filed and submissions of counsel,
the application was granted and the Court entered a judicial stay of proceedings with

reasons to follow. These are those reasons.

2] The accused stands charged with three counts of trafficking narcotics on the
fourth day of September 2019. The narcotics in question are ketamine, fentanyl and
cocaine. The charges are obviously very sericus. Crown laid the information on October
29, 2019. The matter is set for trial September 2 & 3, 2021 and December 15, 16, 17 &
20, 2021. For the purposes of this analysis, | assume that the trial will complete on
December 20, 2021, albeit that a reasonable length of time for the Court to consider the
evidence and reach a fair verdict would likely be necessary following the final December
20, 2021 trial date. The total time from swearing the information to the conclusion of the

trial is at least 25 % months,

[3] Investigaiors swore an Information to Obtain a Search Warrant on September 3,
2019 {o obtain judicial authorization to search the residence of the accused. The
Information to Obtain the Search Warrant (“ITO”) relies heavily on identification
evidence of the accused obtained through the use of a photograph of the accused taken
following his arrest on charges in 2016 pursuant to the /dentification of Criminals Act,

R.S.C. 1985 ch. I-1. No charges were ever sworn as a result of that 2016 arrest.

[4]  Ajudicial officer authorized the warrant and the search was conducted. As a
result of that search, the accused is found in possession of narcotics for the purpose of
trafficking. The accused is arrested and released on process requiring him to appear in
court on October 30, 2019. On October 29, 2019 the information is sworn, formally
commencing the prosecution. Two weeks after the first appearance, the accused

receives the initial disclosure package from Crown counsel. The matter is adjourned
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from time to time while the accused takes reasonable steps to retain and instruct

counsel on what is clearly a complex and serious matter. On January 8, 2020 the
accused, through his counsel, attends court and requests an adjournment to January
29, 2020. He waives delay because he had not had adequate time in his busy calendar

to properly review the disclosure and obtain instructions.

[5] On January 29, 2020, counsel is fully instructed and retained and demands
further disclosure from the Crown. Thereafter from time to time the matter is adjourned
to allow the Crown to acquire and make the disclosure. There is no issue that the
defence requests for disclosure are appropriate requests. The delay after January 29,
2020 is solely to affect Crown disclosure obligations. Finally, by September 29, 2020,
the matter is ready for arraignment, plea and to fix a date for trial. Trial dates in
February and March 2021 are offered but counsel for the accused is not available.
Counsel for the accused concedes that the period from February 16, 2021 to June 1,
2021 falls at the feet of the defence and ought not to be considered in the analysis of

delay for Chartfer purposes.

[6] A trial date is set for four days to commence June 1, 2021. A judicial pretrial
conference is also scheduled for March 12, 2021 fo discuss trial readiness. On March
10, 2021, defence provides Crown counsel with notice that they intend to attack the
validity of the search warrant by way of a facial and sub-facial attack on the ITO. One of
the live issues at that time revolves around the use of the accused's photograph
obtained during the March 2016 arrest. In January 2020 the accused demands
disclosure of information surrounding the taking of the March 2016 photograph and any
police reports relating to that photograph. Counsel for the accused argues that the
photograph should have been destroyed once charges were not laid and therefore
should not have been available to the investigator preparing the ITO. Up to the time of
the pre-trial conference, counsel for the accused is stili making inquiries and demands
for disclosure with respect to the circumstances surrounding the taking of the 2016

photograph of the accused.
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[7]1  Atthe pre-trial conference, the judge discussed the issue of the use of the arrest

photograph from March 2016 with counsel. During those conversations counsel became
aware that a recent decision of this Court ruled that it was a breach of a citizens section
8 Charter protections to maintain and use photographs taken during an arrest if that
arrest does not lead to charges being laid (See: R. v. Strickland, 2017 BCPC 211).

[8] In Strickiand the accused is identified in a photo line-up in which was placed a
photograph taken of him during an investigation years earlier that did not lead to
charges being laid. In Strickland the learned trial judge found that the subsequent use of
the photograph by investigating authorities in a photo line-up violated Mr. Strickland’s
right to be free from arbitrary search and seizure under section 8 of the Charter and
excluded the evidence under section 24(2) of the Charter. In Strickland, Crown counsel
made application to reopen the voir dire that led to the exclusion of the photograph, and
placed before the learned trial judge certain evidence with respect to the policies and
procedures of the Victoria police department around the use of arrest photographs. As a
result of that new information the learned trial judge reversed her decision to exclude

the evidence and admitted the evidence under Section 24(2) of the Charter, although

she continued to hold that the use of the photogr

{9} At the conclusion of the pre-trial conference, counsel were only aware of the first
Strickland decision. The decision became a source of a great deal of correspondence
between counsel for the Crown and counsel for the accused regarding its effect on the
prosecution. In May 2021, counsel for the Crown discovers the second Strickland
decision and forwards it to counsel for the accused. She points out that the use of
Victoria police department policy had a significant impact on the constitutional analysis
in Strickland. |t is, at that time, some two weeks prior to trial, that counsel for the
accused is advised that the Crown intends to chalienge the correctness of Strickiand
and ask the trial judge in this matter to not follow its analysis. It is at this point for the
first time that evidence of Inspector Brown of the Victoria police department becomes
extremely important for the Crown to assist it in advancing an argument that the Court in

this trial should not follow Strickland. There is no question that the entire issue of the
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police policy around the use and retention of individuals' photographs is now a live issue

solely at the instance of the Crown.

[10] As aresult, counsel for the accused demands disclosure of the policies on which
the Crown intends to rely. Those policies and procedures are disclosed by the Crown
over time, but up to and including the day before the matter is originally set for trial on
June 1, 2021. As a result, counsel for the accused is required to seek an adjournment
on the morning the trial is to commence. In the course of that application for an

adjournment counsel for the accused says this:

... S0, in essence, |'ve been requesting the information (about the
photograph) for a long time about — — and what were the circumstances
leading to the obtaining of the mug shot in what was the basis upon which it
was retained once no charges were approved. In about a month ago, or a
littte less, [the crown who] at the time had carriage of the file and | engaged in
a, | frankly thought | was in a position where the crown was likely going to
concede and not try and lead the mug shot at all. | was wrong. And things
kind of accelerated in terms of disclosure.

However, one of the steps that was involved there is that [the Crown] decided
to bring inspector Colin Brown into the mix, who had no involvement with this
file but kind of come and testify about the fingerprint policy history and
essentiaily, | guess, his take on kind of what occurred here. There was never
a will say from inspector Brown and in terms of what he might say, it was
gradually developing and evolving and as | said, until as late as 830 last
night.

So at this stage in order to allow my client to make full answer and defence |
really need a will say from inspector Brown. | think that — ~ | don't believe my
friend takes a different view.

{11] In response to those submissions of Crown counsel agrees to the adjournment

and says the following:

Thank you, Your Honor, nothing really to add. Ultimately, when this all
proceeds and if there is a delay application at the end of the day which |
would anticipate, that would have to be looked at by my friend to see whether
that’s viable.

Crown'’s position may be different than my friends at the end of the day about
the disclosure and about any delay, but that will be for a later date. For
today's purposes, | fully agree there’s disclosure that's been requested, has
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not been disclosed yet, and he got some late stuff last night. I'm in no
position to oppose his application.

[12] The trial Judge properly adjourned the trial and the matter is now set to
commence September 1, 2021 and conclude December 20, 2021.

[13] The only real issue in this application is how to attribute the delay arising as a
result of the June 1, 2021 adjournment. Had the trial commenced and concluded in
June 2021 it would have been concluded within the minimum time frames provided by
the Supreme Court of Canada. R. v. Jordan, (2016) S.C.R. 631. It is common ground
that if the delay from June 1, 2021 to December 2021 falls at the feet of the Crown then

the trial is well cutside the Jordan limits and a judicial stay is appropriate.

[14] | am entirely satisfied that the delay arising as a result of the adjournment in June
2021 lay at the feet of the Crown,

[156] Counsel for the accused, through his affidavit material, avers that in the middle of
May, when the import of Sirickland number two is being considered, Crown advised him
that they intended to ask this Court to not follow the analysis in Strickiand. It was at that
point, and for the first time, that the policy and procedures and evidence of Inspector
Brown suddenly became germane and required disclosure. Counsel for the accused,
upon hearing that Crown intended to rely on police policies, asked that a new pre-trial
conference be set before the trial judge. That took place on May 20, 2021. At that pre-
trial conference, counsel for the Crown advised the Court that they intended to urge the

trial judge in this proceeding not to follow the Strickfand decision.

[16] That position is also entirely consistent with the email exchanges between
counsel for the Crown and counsel for the accused. Furthermore, counsel for the Crown
in the adjournment application proceeding clearly takes no issue with this version of the

facts placed before the Court in the adjournment application June 1, 2021.

[177 Counsel for the Crown further argues that counsel for the accused’s conduct of
the defence reflects a lack of adequate diligence in ensuring a timely trial. There is no

evidence on which to found such an assertion. Counsel for the accused and counsel for
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the Crown worked diligently together to review the disclosure and narrow down the

issues to be litigated at trial. The material shows a diligent and repeated request for
disclosure on a regular basis. By the time of the arraignment both counset are agreed
that the sole issue for trial would be the validity of the ITO. Those admissions in
themseives refiect diligence and attention to detail inconsistent with any illegitimate
delaying behaviour that might atiract scrutiny. Defence counsel made appropriate
quests for relevant disclosure and followed up the request from time to time, perhaps
every few months. It is not necessary for the defence to harass or worry the Crown to
fulfil their disclosure obligations in order for their conduct not to be found legitimate. The
duty falls at the Crown to make disclosure and that is a positive duty. The duty of the
defence is to conduct the defence in a way that does not exhibit marked inefficiency or
marked indifference towards delay. R. v. Pugh, 2021 BCCA 293

[18] I[tis the Crown that sought to raise the issue of police policies around the taking
and retention of citizens photographs foliowing their arrest. In the result, the lack of
disclosure on that issue falls squarely at their feet. Prior to the Crown raising the issue
there was no need for counsel for the accused to request police policies or a will say

[19] Counsel for the Crown asserts that the constitutional notice provided by the
accused several days prior to the first pre-trial conference in March 2021 is not timely. |
disagree. Counsel for the accused articulated his Charter argument three months prior
to trial commencing. This is more than adequate time for any Crown to prepare to meet
that constitutional question. Furthermore, the suggestion that the constitutional
questions notice is not delivered in a timely fashion is raised for the first time at the
commencement of this trial on September 2, 2021. The Crown must be diligent to
articulate any complaints they may have with respect to the conduct of the defence
which they intend to argue suggests illegitimate conduct on the part of the defence.

[20] Considering all of the above I'm satisfied that all of the delay, save and except for
the delay from February 16, 2021 to June 1 2021, and from January 3 to January 29,
2020, falls at the feet of the Crown or is institutional delay. The delay, therefore, is 21
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months at a minimum and therefore offends the presumptive ceiling established by the

Supreme Court of Canada in Jordan.

[21] Both counsel agreed that if | find that the accused’s section 11(b) rights have
been infringed then the correct result is a judicial stay of proceedings. | agree and order

a judicial stay of proceedings.

s el G~

The Hongpurgble Judge D.M. McKiMM
Provinct ourt of British Columbia






