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Case Summary

Criminal law — Constitutional issues — Canadian Charter of Rights and Freedoms — Legal rights
— Protection from unreasonable search and seizure — Remedies for denial of rights — Specific
remedies — Exclusion of evidence — Application by accused to exclude evidence seized by
police from residence and apartment allowed — Accused was charged with various drug and
firearms offences following search of residence and apartment — Information to Obtain (ITO)
search warrant was significantly redacted due to lack of disclosure and lack of reasonable
grounds for arrest — Information remaining in ITO fell short of point at which credibly-based
probability replaced suspicion — Warrant was set aside — Searches of residence and apartment
were unlawful and breach of accused's s. 8 Charter rights — Evidence Obtained at the residence
and apartment was excluded — Canadian Charter of Rights and Freedoms, ss. 8, 24(2).

Application by the accused to exclude evidence seized by police in a search of his residence and
apartment. The accused was charged with several drug and firearm offences stemming from his arrest
and the subsequent searches of his residence and an apartment. The arrest of the accused occurred
after police received information from a confidential source that the accused was involved in the
trafficking of cocaine. In order to substantiate the source information and further their investigation into
the accused's alleged criminal activities, police conducted surveillance and obtained a tracking warrant
relating to three motor vehicles. In a previous voir dire, a substantial number of paragraphs in the
tracking warrant Information to Obtain (ITO) were excised due to a lack of full and frank disclosure by the
police in drafting the ITO as well as a finding that the police did not have reasonable and probable
grounds to arrest the accused. The evidence found on the accused's person and in the vehicle he was
operating at the time of his arrest was excluded pursuant to s. 24(2) of the Canadian Charter of Rights
and Freedoms (Charter). The same information was also excised from the ITO in support of the search
warrants for the residence and the apartment. Notwithstanding the number of paragraphs removed from
the ITO, the Crown proceeded due to the fact that upon executing the search warrant at the residence,
police located a firearm as well as a number of marihuana plants that exceeded the number of plants the
accused was allowed to possess pursuant to a licenced marihuana grow operation. The police also
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located cocaine at the apartment. The accused argued that the ITO for the residence and apartment was
not capable of supporting a search warrant. He claimed that his s. 8 Charter right was violated because
of the presumptively unreasonable searches and the evidence found a both locations should be
excluded. The Crown maintained that the redacted ITO was sufficient to support the warrant.

HELD: Application allowed.

While the present picture, given the material left in the redacted ITO, raised a suspicion that the accused
was involved in trafficking drugs, it was a picture that did not reach the threshold of reasonably-based
probability such that the authorizing justice, when considering the ITO in its present state in its totality,
could have granted the authorization. the material that remained fell short of the point at which credibly-
based probability replaced suspicion. As a result, the warrant was set aside and the subsequent
searches of the residence and apartment were unlawful and a breach of the accused's s. 8 Charter right
to be free from unreasonable search. The Charter-infringing conduct of the police was serious. There
was a high expectation of privacy in both the residence and the apartment. Considering the totality of the
circumstances and the overall magnitude of the Charter violations, the admission of the evidence found
as a result of the searches would bring the administration of justice into disrepute. The evidence
Obtained at the residence and apartment was excluded.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, s. 8, s. 24(2)

Counsel

Counsel for the Crown: T. Corsi.

Counsel for the Accused: R. Neary.

Oral Reasons for Judgment
B.D. MacKENZIE J. (orally)

1 ™r. |l is charged with several drug and firearm offences stemming from his arrest on April 24,
2014, in Langford and the subsequent searches of his residence in Mill Bay, some 30 to 40 minutes north
of Victoria, and an apartment on Sikorsky Road located in the Greater Victoria Area. The arrest of Mr.
I occurred after police received information from a confidential source sometime in February 2014
that Mr. [l was involved in the trafficking of cocaine. At paragraph 21 of the Information to Obtain
the Search Warrant, the ITO, as | refer to it in this decision, the affiant, Constable Robinson, noted the
informant told police [as read in]:
I is supplying cocaine to Nathan Boddam. Informant A advised that Jjjjijj lives north of the
Malahat. Informant A said that- regularly drives to Langford in a big white Ford truck in order
to meet with Boddam. Informant A said that during these meetings |Jjjij provides Boddam with
drugs. Informant A said that Boddam lives [blank] at 2771 Spencer Road, the complex. Informant
A later advised that Boddam moved [blank]. Informant A said that Boddam drives around the
West Shore area in a gray van with B.C. licence plate believed to be "6685STX" and sells large
amounts of cocaine.

2 In order to substantiate the source information and further their investigation into Mr. || jjjili| a!leged
criminal activities, police conducted surveillance and obtained a tracking warrant relating to three motor
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vehicles: a white Ford truck and a Buick Rendezvous registered to Mr. [l and a Caravan
"associated" to Mr. |l During the course of these protracted proceedings, there have been prior
voir dires that have resulted in a substantial number of paragraphs in the tracking warrant ITO being
excised given the lack of full and frank disclosure by the police in drafting the ITO as well as a finding that
the police did not have reasonable and probable grounds to arrest Mr. |JJilij on April 24. Even with this
material being removed, the tracking warrant survived because of the threshold of reasonable suspicion
as opposed to reasonable probability. The reasons for these conclusions can be found at 2016 BCSC
498 and at 2016 BCSC 1799 and should be referred to in conjunction with my decision on the present
application. In addition, because of the unreliability of Corporal Pilot's testimony regarding the arrest of
Mr. il and other relevant circumstances, | concluded any evidence found on Mr. || person
and in the vehicle he was operating at the time of his arrest had to be excluded pursuant to s. 24(2) of
the Charter.

3 A further significant consequence as a result of the excision of the paragraphs pertaining to short-
duration stops in the tracking warrant ITO was that the Crown quite properly conceded that this same
Information had to be removed from the ITO that supported the issuing of the warrant to search both Mr.
I csidence and the Sikorsky Road apartment. Both the Crown and defence agree that this has
resulted in an ITO that is dramatically different than the one that was before the authorizing judicial
officer. As a result, the defence submits the remaining information in the ITO in its present form is
insufficient to justify the issuance of the search warrant for these two residences and must be set aside. If
so, the searches would therefore be rendered warrantless.

4 The test in such an application has been set out by our Court of Appeal in R. v. Scott, 2012 BCCA 99.
At paragraph 42, the court states:
Ultimately, the reviewing judge must examine the record submitted to the authorizing justice,
including any exclusions and additions arising from proper amplification on review, and decide
whether on a "practical, non-technical, and common sense basis" the totality of the circumstances
demonstrate reasonable grounds for the belief the appellant was committing the stated offences,
and could support the issuance of a warrant ...

5 In this regard, the Crown says the information left in the ITO is sufficient to support the issuance of the
warrant whereas the defence says the ITO in its present form, given the excisions, has been "gutted" and
adds:
It is relatively rare that the court will find itself presented with an application so different after the
excisions as a result of prior police misconduct or prior findings of police misconduct as in this
case.

6 Notwithstanding the number of paragraphs that have been removed from the ITO, the Crown has
proceeded due to the fact that upon executing the search warrant at Mr. | iij residence, the police
located a firearm as well as a number of marihuana plants that exceeded the number of plants Mr.
I \as allowed to possess pursuant to a licenced marihuana grow operation. The police also
located cocaine at the apartment on Sikorsky Road.

7 On the present application, the defence says because the heavily redacted ITO is "a far cry" from what
was before the authorizing justice and therefore not capable of supporting the issuance of the search
warrant for Mr. |l residence and the apartment, Mr. |l s- 8 rights under the Charter have
been further breached because of the presumptively unreasonable searches and the evidence found at
both locations should be excluded pursuant to s. 24(2). In response, the Crown says even though
aspects of this investigation have been "troubling,” the redacted ITO even with the "necessary vetting of
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information by police and the exclusion of information by this court remains strong,” and is sufficient to
support the warrant. The Crown points out that the ITO still contains the source information, proof that
the informant is reliable and some corroboration of the information provided by the informant.

8 In support of their respective positions, both counsel have provided several authorities. | have
considered them all. It is important to note, however, as always, that each case must, of course, turn on
its own particular circumstances. At the same time, well-established principles have emerged from many
authorities that inform the analysis when considering whether or not the search warrant is properly
authorized. In this regard, a search warrant is presumed valid. The onus is on the accused to establish it
is not valid, R. v. Stewart, 2003 BCCA 636. The test to be applied in that determination is well known and
is often referred to as the Garofoli [1990] 2 S.C.R. 1421 test. This test has been set out in many cases
including R. v. Cheng, 2010 BCCA 135, at paragraph 25, where after reference to Garofoli and Araujo,
[2000] 2 S.C.R. 992 the court stated:
The trial judge's role in reviewing the validity of a search warrant is to consider whether the
material filed in support of the warrant, as amplified on review, could support the issuance of the
warrant. While evidence of fraud, material non-disclosure, or misleading information are all
relevant to this enquiry, their sole impact is to determine whether there is a continuing basis to
support the warrant.

9 This test does not result in a new hearing. Rather, it requires the court to consider the material
contained in the ITO as amplified on review and determine only whether a warrant could have issued, not
would or should have. In other words, the question is not whether the judge presiding on a s. 8 Charter
application would have issued the warrant based on the amplified ITO, but whether there continues to be
a basis upon which the authorizing judge could have done so, see R. v. Wilson, 2011 BCCA 252.
Therefore, as noted in R. v. Scott at paragraph 42, | must examine the ITO that was submitted to the
authorizing justice taking into account any exclusions or amplifications that have resulted from the review
and decide on a practical, non-technical, and common-sense basis whether in all of the circumstances
there were reasonable grounds that could support the warrant. At the same time, as Justice Thompson
said in R. v. Vaz, 2015 BCSC 728, at paragraph 40:

The ITO review is to be conducted on a "practical, non-technical, and common sense basis". But

practicality and common-sense cannot fill the gap left by the failure to establish fundamental

requirements of s. 487(1).

10 As | have mentioned, unlike the standard when considering the tracking warrant, the standard in this
analysis is one of reasonable probability. As Justice Garson stated in R. v. Liu [2014] B.C.J. No. 834 at
paragraph 39:

- The appropriate standard is one of "reasonable probability” rather than "proof beyond a
reasonable doubt" or "prima facie case". The phrase "reasonable belief" also
approximates the requisite standard.

- Reasonable grounds may be said to exist at "the point at which credibly-based probability
replaces suspicion”.

11 These basic principles have recently been referred to by our Court of Appeal in R. v. Manlove, 2018

BCCA 37. The defence does not quarrel with these well-established principles, but does say [as read in]:
The ITO as redacted is so different from the ITO before the issuing justice that there is really no
element whatsoever of any review of the issuing judge's discretion. In other words, this is not a
situation where the court has to consider whether the issuing justice was right or wrong as the



Page 5 of 16

R, v. I

document before it is so dramatically different than the document that was before the issuing
justice that it is in all respects a de novo exer0000000000000cise.

12 Given the authorities | have just referred to, | do not agree with the specific submissions of defence
counsel on that particular point. However, while this is not a new hearing per se, with respect to this
application, | must consider whether the authorizing justice could have issued the warrant on the basis of
the material that now remains in the redacted ITO. In addition, the defence reminds the court that when
dealing with tips from informants and the issuance of the search warrant, the starting point is the
following passage from Garofoli at pages 1456 and 1457:

The reliability of the tip is to be assessed by recourse to "the totality of the circumstances”. There

is no formulaic test as to what this entails. Rather, the court must look to a variety of factors

including:

(a) the degree of detail of the "tip";
(b) the informer's source of knowledge;

(c) indicia of the informer's reliability such as past performance or confirmation from other
investigative sources.

13 In this case, the Crown says the source information is compelling noting the number of details
provided and the specifics of the information and argues that the information does not simply contain
"bald assertions" with little or no corroboration. At the same time, the Crown acknowledges, "We do not
know how" the informant obtained his or her information. Conversely, the defence submits that the
source information that ')} is supplying Boddam with cocaine” is merely a bald conclusory statement
that is not corroborated in any meaningful way by two to perhaps three months of police surveillance. As
far as the details are concerned, the defence says the source information is information that anyone who
knows Mr. Boddam would be aware of and is hardly compelling.

14 At the same time, however, it is well settled that, as the Crown has submitted, innocuous information
is not completely irrelevant and the fact that the police confirmed some of the source information cannot
be ignored. For example, police confirmed through databases that Mr. [JJjiij does live in Mill Bay "north
of the Malahat," and is the registered owner of a white Ford F-150 truck. In addition, | am mindful of the
recent statement by the Court of Appeal in Manlove where, at paragraph 26, the court stated:

26. The Crown also relies on R. v. MacKenzie [2013] 3 S.C.R. 250 ... in emphasizing that the
standard of reasonable probability may be satisfied even where some information is
equivocal:

[72] Exculpatory, common, neutral, or equivocal information should not be discarded when
assessing a constellation of factors. ...

15 Nevertheless, | accept the defence submission that the present case, in my view, is more akin to the

circumstances in R. v. Zammit, 81 C.C.C. (3d) 112, where the Ontario Court of Appeal stated at

paragraph 26:
The fact that the informer had accurately provided the address of the appellant, a description of
the appellant and of his motor vehicle, and the name and address of his workplace did not make
the informer credible with respect to information predicting criminal activity. These facts did not
address the reliability of the confidential source. They would be known to anyone familiar with the
appellant and would not in any way substantiate the allegation that the appellant was involved in
drugs.
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16 As | have already noted, the defence also says that the relatively meagre results of police
surveillance over a relatively lengthy period of time actually undermines the reliability of the informant
primarily because there was little or no evidence of meets between Mr. [JJij and Mr. Boddam, let
alone on a regular basis. For example, the defence points out that the informant stated that |Jjjilij
regularly drives to Langford to meet Boddam who then drives around the West Shore area in a
Rendezvous selling cocaine. However, after the two or three months of surveillance, Mr. Boddam is not
seen operating the Rendezvous until a reference is made at paragraph 47 of the ITO that states [as read
in]:

On April 24, 2014, at 8:45 a.m., police established surveillance on 825 Orono Avenue where they

observed the Rendezvous parked in front of the residence:

(@) at 1:09 p.m., a male, later confirmed as Boddam, left 825 Orono Avenue driving the
Rendezvous;

(b) at 3:00 p.m., Boddam returned to 825 Orono Avenue driving the Rendezvous.

It then goes on to state in (d) [as read in]:
At 3:03 p.m., Boddam and the unknown male got into the Ford Explorer:

1. at 3:05 p.m., Boddam got out of the Ford Explorer which then drove away;

2. Boddam then walked back towards the residence.

17 On this point, | agree with the defence submission that not only does this fail to corroborate the
source information in any significant way, it does tend to undermine the reliability of the information as
this is the first direct reference linking Mr. Boddam to the Rendezvous. Moreover, a further difficulty with
this paragraph is the fact that there is no explanation as to how or by whom the driver of the Rendezvous
on April 24 was "later confirmed to be Boddam." In this regard, | accept the defence submission that little
or no weight can be attached to this unsourced statement that the driver was later confirmed to be
Boddam. If this, in fact, occurred, it would have been a simple matter for the affiant to explain how this
identification was indeed confirmed. As stated by Justice Thompson in Vaz at paragraph 17:

The failure of the investigator to set out the source of the information may make that part of the

Information to Obtain defective. In my view, it is incumbent upon the investigator in the

Information to Obtain to disclose the source of the evidence so its weight can be assessed.

18 | agree with the defence that, without further detail or elaboration, little or no weight should be given
to this alleged identification as there is no material in the ITO that would allow the authorizing justice to
assess its reliability. 1 similarly agree that it can serve little corroborative function with regards to the
source information that Mr. |JJij regularly delivers drugs to Mr. Boddam. As Justice Riley recently
stated in R. v. Sunner, 2017 BCSC 2445, at paragraph 31:
It is trite law that an affiant cannot simply recite conclusory statements that are material to the
application without setting out any factual underpinning allowing the issuing justice to evaluate the
factual basis for the conclusion.

19 Moreover, there was no evidence that Mr. - was with Mr. Boddam on April 24, 2014, or before,
except perhaps on March 25. At paragraph 36 of the ITO, Constable Robinson notes that on March 25,
Corporal Pilot saw a male that Constable Robinson deposed "I believe" was Mr. Boddam get into the
Caravan observed earlier to be driven by Mr. |l The Caravan then drove around and parked and
the male "believed" to be Mr. Boddam walked away. Constable Robinson deposed that the white male
wearing a checkered shirt was believed to be Mr. Boddam "based upon the description and where the
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Caravan dropped him off." | again agree with the defence that, without more, this mere belief by
Constable Robinson can be afforded little weight. In addition, there was much information about the
Sikorsky Road apartment in the ITO. However, as the defence points out, there is no evidence Mr.
I et Boddam at that location and, while Mr. [JJJJllj was observed to park in front of Sikorsky
Road and then drive away on March 21 and to drive to the complex and then to Unit 102 on March 27, in
my view, little weight can be attached to these events. As the defence submits, these observations do not
corroborate the informant's tip as the source information made no mention of an alleged stash site in the
Langford area which is the inference the police suggest should be drawn, in my view, from this
observation. As Justice Thompson again said in Vaz at paragraph 40:
The Crown submits that it was open to the justice to draw inferences. This is indisputably so, but
inferences are properly drawn from a basis of reliable evidence. Without proper sourcing there is
no foundation upon which proper inferences might be constructed. To assume the reliability of
unattributed hearsay on essential matters would compromise the pre-authorization process
established to protect against unreasonable searches.

20 1, again, agree with the defence that even though Mr. - was seen to drive, to enter, and then
an hour and a half later leave Unit 102 on Sikorsky Road on April 24, given the information as to short-
duration stops after Mr. |JJij 'eft Sikorsky Road has been excised from the ITO, any association Mr.
I a2y have with the Sikorsky Road apartment does not support any alleged criminal activity on the
part of Mr. JJJilij nor. in my view, does it enhance the reliability of the source information. Once again,
if all the material pertaining to short-duration stops after Mr. [JJij 'eft Sikorsky Road and the evidence
of drugs in il rossession after he was arrested had remained in the ITO, there is little doubt, as
the defence has basically admitted, there would have been a "compelling case" for search of Sikorsky
Road.

21 In a somewhat similar submission, the Crown says the fact that the tracking device established on
April 19 and 23 the Caravan and the Rendezvous stopped close to each other on three occasions and
then departed sometime later is significant as one of these three stops was at or near Sikorsky with the
other two being in the Langford area. The Crown submits this information tends to corroborate the source
information and goes beyond the information noted in paragraph 21 of the ITO related to licence plates,
vehicles, and addresses. The Crown submits this material suggests meetings in Langford between
Boddam and Mr. |l even though there is no identification of who is driving these vehicles on these
days and there were no observations of any interaction between whomever was in the vehicles or indeed
of anything occurring. Given the paucity of evidence as to what these observations might suggest was
going on, in my view, the Crown is limited in its submissions to asserting that this tracking data is, at the
most, suspicious given the vehicles arrived and left within a few minutes of each other. In addition, as the
defence points out, these are not short-duration stops which is the criteria the police rely on to conclude
that the driver of a vehicle is probably involved in a dial-a-dope drug operation. Because there is no
evidence as to who either driver was, this information adds little to the sufficiency of the ITO and, again,
does not support the source information suggesting that there is a transfer of narcotics when these
vehicles meet.

22 Related to this discussion, the defence emphasizes generally that there is nothing in the redacted
ITO to indicate the informer's source of knowledge whether it be first, second, or third-hand knowledge or
even rumour. While the ITO that was presented to the authorizing justice apparently referenced the
informant's source of knowledge, this information has been redacted leaving the court on review with no
evidence on this issue. Therefore, because there is nothing in the redacted ITO to indicate how the
informant obtained his or her information, the defence submits that | am left in a situation like that faced
by the court in R. v. Nguyen, 2004 BCSC 79, where there is simply nothing to allow the court to assess
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the reliability of the tip information as far as source is concerned even if it is assumed the informant is
credible. As a result, the defence says the present circumstances are clearly distinguishable from the
situation the Alberta Court of Appeal was dealing with in R. v. Caissey, 2007 ABCA 380, a case relied on
by the Crown. What is significant in this analysis is that in Caissey, the Court of Appeal explicitly noted
that the informant's information was obtained while he or she was in the appellant's apartment. In this
case, there is no indication as to how the informant obtained the information in order to ensure it was
based on more than rumour or third-hand information. In this regard, see the Ontario Court of Appeal
decision in Zammit at paragraph 24.

23 Moreover, the defence submits that the source information cannot be considered current or recent
and says the Saskatchewan Court of Queen's Bench decision in R. v. Colby, 44 W.C.B. (2d) 494, is
instructive. In the present case, the defence argues that the source information came almost two months
before the search and that it could have been as long as three months given the evidence did not specify
when the tip was received in February. Therefore, the defence says the flaw in this information was like
the one faced by the court in Colby in that, given the lack of a temporal connection between the search
and the tip and given the evidence or lack thereof of ongoing criminal activity between the day the tip was
received and the search date, it cannot be said the tip goes very far towards predicting there would be
evidence of the alleged offence available at the time of the searches.

24 In addition to the insufficiencies noted in regards to the source information | have just referred to, the
defence also submits the modest pedigree of the source does little to enhance the reliability of the tip as
the informant, while not anonymous, has only provided information that resulted in one seizure over the
course of a year. In other words, the defence submits the source's track record is minimal. In reply, the
Crown submits that while the source's track record is modest, the ITO states that the source has "been
providing information for approximately one year," albeit information that has only resulted in a seizure on
one occasion. The Crown submits that all of this enhances the pedigree of the source. | am unable to
agree with the Crown on this point. While the information is stronger than information from an
anonymous source, | am of the view, as the defence submits, that the pedigree of this informant is
relatively weak and affords modest assistance when considering the reliability of the source information.

25 The Crown further submits that the material about past criminal activity of people mentioned in
paragraph 26 of the ITO, that is, evidence of "reputation,” somewhat enhances the sufficiency of the ITO
and tends to corroborate the source information. This material includes a reference to Mr. Boddam
having 22-and-a-half grams of marihuana found in a backpack in May 2007 where no charges were
processed. Similarly in paragraph 27, there are dated Crime Stopper tips from 2013 pertaining to a
I o 2l o'eaned from the affiant reviewing the history of police interaction with Mr. | JJjij on
the PRIME database which modestly adds to the overall picture. Likewise the ITO references the Victoria
Police file from 2011 where Mr. |li] was in the company of a Mr. Kyle Wilkinson on February 21 and
where the police "subsequently" located one ounce of cocaine and some marihuana on Mr. Wilkinson.
Once again, no charges were forthcoming.

26 With respect to this material, learned Crown counsel, as always, has quite properly conceded that
even when considered in its totality, while it would be wrong to ignore this information given that it is
dated, it has low weight. | agree this information is of modest significance. While | agree this material
should not be simply ignored when assessing the sufficiency of the remaining material in the ITO and it
does have a role to play when assessing the totality of the circumstances, see R. v. Vezina, 2014 BCSC
1226, as the Crown again has acknowledged, this material has low weight.

27 Notwithstanding all of these alleged deficiencies as outlined by the defence, the most significant
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issue in the defence submission is the absence in the current ITO of the tracking and surveillance
evidence of the many short-duration meets and the absence of the evidence seized after Mr. |||
arrest which the defence submits would have been the primary information which would tend to
corroborate the source Information. In this regard, Corporal Pilot testified that the tracking device
established the Caravan associated with Mr. |Jlj made 30 to 40 stops for a number of days, in my
view, almost overwhelming evidence to corroborate the source information and provide sufficient grounds
to issue the warrant. In fact, it is safe to say, as the defence has basically conceded that the ITO in its
original state was more than sufficient to justify the issuance of the warrant. However, the absence of this
evidence also means, according to the defence, that there is less information and evidence in the
redacted ITO than Corporal Pilot had when he first directed the arrest of Mr. |JJJij which, as | have
noted, | found was unreasonable and done without proper grounds. As a result, the defence submits |
must compare the grounds available to Corporal Pilot already found lacking on the arrest voir dire to the
grounds set out in the ITO that is before the court.

28 On this point, the defence submits the only evidence in the ITO that was not available to Corporal
Pilot is a statement made by a Mr. Sherwood after he got out of Mr. |l vehicle on April 24. After
being arrested, Mr. Sherwood told the police that he had given Mr. |Jjiij $80 for "weed" that he had
purchased from him "at an earlier date" with no further detail as to what this meant. Coupled with the fact
that no drugs were located on Mr. Sherwood when he was searched, the defence submits, even with this
statement from Mr. Sherwood, the remaining information in the ITO falls far short of meeting the requisite
standard of reasonable probability or credibly-based probability as opposed to suspicion. The defence
submits Mr. Sherwood's statement is relatively insignificant and certainly "pales in comparison” to the
significance of the tracking warrant evidence and the observations of numerous short-duration stops,
especially when the police generally assert that these stops are consistent with drug trafficking, evidence
that is always of great significance to an authorizing justice.

29 In addition, the defence submits that this information does not corroborate the source information
regarding Mr. [l 2/'eged trafficking in large amounts of cocaine and that Mr. Sherwood's comment
that he bought the "weed at an earlier date" does not establish a reliable timeframe to support the
Crown's assertion that evidence in relation to that offence or any other offence would be available during
the April 24 searches. Moreover, given the absence of any drugs found on Mr. Sherwood, this would tend
to suggest, as the defence argues, that, if anything, Mr. |Jlij was not involved in trafficking on the day
he was arrested.

30 Not surprisingly, the Crown takes a different view as to the significance of Mr. Sherwood's statement.
Indeed, the Crown submits that this evidence puts the sufficiency of the ITO "over the top." The Crown
submits it does not matter when Mr. Sherwood purchased weed from Mr. [l and says the
significance of this interaction is that, on April 24, a drug deal involving marihuana was consummated
when Mr. Sherwood gave Mr. il money. Given the ITO contains information about the licenced
grow operation at Mr. |l residence, the Crown says that Mr. Sherwood's statement in and of itself
is sufficient to justify the issuance of a warrant for Mr. | jilij residence.

31 Given the relatively unique circumstances of this case, | am unable to agree with the Crown on this
point. As the defence submits, given the lack of any drugs on Mr. Sherwood and the lack of any details
as to when Mr. Sherwood received a small amount of marihuana at some earlier date, a crucial detail
that police could have easily ascertained by inquiring further, this potentially isolated criminal act
sometime in the past is insufficient to establish a credibly-based probability of criminal activity on the date
in question. As the defence has submitted, "The element of corroboration" present with the tracking
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device information and the surveillance of short stops "cannot be said to exist with respect to the
evidence gleaned from the arrest of Mr. Sherwood on April 24, 2014."

32 In summary, the defence submits the excision of the many short-duration stops and evidence
incidental to Mr. | ll arest means that while the redacted ITO may raise suspicion as to Mr.
I involvement in drug trafficking, it does not satisfy the test of credibly-based probability. As
defence counsel has put it, "The really good material is missing."

33 As a result, the defence submits that having found the police did not have reasonable grounds to
arrest Mr. [JJJilij until the observations of April 24, | cannot now conclude there are sufficient grounds to
support the issuing of the warrant when all the short-duration stops prior to and on April 24 are no longer
part of the analysis. The defence says this is especially so when there is a higher level of scrutiny applied
when considering whether there is a reasonable probability to justify the issuance of a search warrant
than when determining whether the police have reasonable grounds to make an arrest, see the Ontario
Court of Appeal, R. v. Golub, 117 C.C.C. (3d) 193.

34 The Crown replies in this regard that as the affiant of the ITO is not Corporal Pilot, although as the
lead investigator Corporal Pilot read and approved the contents of the ITO, and as the search warrant
analysis involves a separate witness and levels of reliability, my earlier findings should not matter. The
Crown submits that when one considers the totality of the ITO, even though each paragraph may be of
little weight and perhaps somewhat dubious when considered separately, there remains sufficient reliable
information in the redacted ITO to conclude the authorizing justice could have authorized the warrant on
the basis of what remains.

35 In my view, while Corporal Pilot's belief as to his lack of reasonable grounds to arrest Mr. ||l
without the April 24 evidence is not determinative on this particular application, it is significant in the
overall analysis. In this analysis, | am mindful of the comments of our Court of Appeal in Arason, 78
C.C.C. (3d) 1, where the court held that in dealing with the sufficiency of the Information in support of the
search warrant, a court should not engage in a "microscopic” line-by-line analysis of the Information.
Rather, as is well settled, the reviewing court should be concerned with the totality of the circumstances.
Moreover, | agree with the Crown when it says that while each piece of information in the redacted ITO
might not have great weight, still, when you look at it all, one starts to see "a picture." However, while |
am satisfied the present picture, given the material that is left in this heavily redacted ITO, is one that
certainly raises suspicion that Mr. il was involved in trafficking drugs, | am persuaded by the
defence submissions that it is a picture that does not reach the threshold of reasonably-based probability
such that the authorizing justice, when considering the ITO in its present state in its totality, could have
granted the authorization. In other words, the material that remains in the redacted ITO falls short of the
"point at which credibly-based probability replaces suspicion," see Liu at paragraph 39. As a result, the
warrant is set aside and the subsequent search of both premises was unlawful and resulted in a violation
of Mr. ] s- 8 Charter right to be free from unreasonable search.

36 As a result of this conclusion, it is unnecessary to determine whether the damage to the heating and
cooling system at Mr. i} residence discovered by Mr. il after the police had executed the
search warrant is and of itself a standalone s. 8 breach. | will, however, state that even if | was satisfied
the police did damage the apparatus as noted by Mr. |JJfilj | am not persuaded this fact would be
sufficient to find that the manner of the search was a breach of Mr. || s- 8 right.

37 | now turn to whether the evidence should be excluded pursuant to s. 24(2) of the Charter. The
Supreme Court of Canada revised the approach to a s. 24(2) application to exclude evidence obtained by
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a Charter breach in R. v. Grant and Harrison, Grant, 2009 SCC 32; Harrison, 2009 SCC 34. These
authorities make it clear that in deciding whether evidence gathered as a result of a Charter breach
should be admitted or excluded, the court will consider:

(a) the seriousness of the Charter-infringing conduct;
(b) the impact of the breach on the Charter-protected interests of the accused; and

(c) society's interest in the adjudication of the case on its merits.

38 | also note in this analysis the recent statement by Justice Doherty in R. v. McGuffie, 2016 ONCA

365, at paragraph 63:
In practical terms, the third inquiry becomes important when one, but not both, of the first two
inquiries pushes strongly toward the exclusion of the evidence: see e.g. Harrison ... Spencer,
[2014] 2 S.C.R. 212 ... Jones, [2011] O.J. No. 4388 ... [and] Aucoin, [2012] 3 S.C.R. 408 ...
[citations omitted]. If the first and second inquiries make a strong case for exclusion, the third
inquiry will seldom, if ever, tip the balance in favour of admissibility: see e.g. R. v. Cété ... Morelli
... Similarly, if both of the first two inquiries provide weaker support for exclusion of the evidence,
the third inquiry will almost certainly confirm the admissibility of the evidence: see e.g. Grant, at
para. 140.

39 As aresult, the defence submits [as read in]:
The obvious question arising from the above is, in this case, do both the first and second Grant
factors point strongly towards exclusion of the evidence?

40 On this point, it is helpful at the outset to recall what Justice Fish said in R. v. Morelli, 2010 SCC 8 at

paragraph 102:
The repute of the administration of justice is jeopardized by judicial indifference to unacceptable
police conduct. Police officers seeking search warrants are bound to act with diligence and
integrity, taking care to discharge the special duties of candour and full disclosure that attach in
ex parte proceedings. In discharging those duties responsibly, they must guard against making
statements that are likely to mislead the justice of the peace. They must refrain from concealing
or omitting relevant facts. And they must take care not to otherwise exaggerate the information
upon which they rely to establish reasonable and probable grounds for issuance of a search
warrant.

41 In this case, the defence submits there has been a serious breach of Mr. |l Charter-protected
rights. Moreover, the defence says, "This is a case involving multiple breaches and an overall pattern of
extraordinary indifference" by the police with respect to their Charter obligations. The end result being an
intrusion into the home Mr. JJilij shared with his wife and young children. A search, in the defence
submission, made possible only by reliance in the ITO on unlawfully obtained evidence from Mr.
B arrest and the surveillance and tracking data that was put before the authorizing judge in what
the defence submits was "a flagrant violation" of the duty to make full and frank disclosure. The defence
submits that to allow the fruit of the searches on April 24 into evidence [as read in]:

... would leave the reasonable and informed member of the public wondering when, if ever, police

misconduct could result in the exclusion of evidence.

42 In support of its submission that there has been serious indifference to Mr. [Jjij Charter rights,
the defence reminds me of some of my comments in the earlier proceedings. In the arrest voir dire, |
concluded that Corporal Pilot did not have reasonable and probable grounds to direct the arrest of Mr.
- and, as a consequence, violated his s. 8 right. In doing so, | noted that there had been "dramatic
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inconsistency" in the testimony of Corporal Pilot and another officer in regards to whether the police had
observed a hand-to-hand transaction, a significant final factor in justifying the arrest of Mr. ||l !
concluded that this inconsistency resulting from the lack of any contemporaneous note-taking by the
police was of concern and undermined the reliability of Corporal Pilot's testimony. | then excluded the
evidence found incidental to the arrest pursuant to 24(2), noting that Corporal Pilot was "acutely aware of
the need to obtain evidence that would raise his suspicion to reasonable and probable grounds" to arrest
Mr. ]l making his “cavalier attitude relating to proper and accurate recording even more
disturbing." Given the totality of the circumstances, | concluded that the police conduct demonstrated
"negligence, lack of judgment, and carelessness" and the court ought to distance itself from such
behaviour. Finally, | concluded that the police had "acted in obvious disregard for the duty to justify the
grounds for Mr. | l] arrest.” that the breach was serious, and to admit the evidence would send the
message that the police could "disregard well-established investigative and arrest standards of which
they are well aware."

43 In further support of its submission that the police had exhibited a negligent disregard to Mr. ||| |
Charter rights throughout this investigation, the defence also relies on my conclusions in the tracking
warrant voir dire where | noted that by deliberately taking it upon himself to determine what needed to be
disclosed to the authorizing justice, Corporal Pilot "clearly breached" the duty of full and frank disclosure
and this "suggested a certain casualness with respect to important aspects of this significant
investigation."

44 In support of its application for exclusion of the evidence, the defence also relies heavily on the
recent decisions of Justice Watchuk in R. v. Robertson and Justice Kent in R. v. Wong, [2017] B.C.J.
1845 decisions which deal with situations of multiple Charter breaches, alleged overall indifference to the
accused's Charter rights, and unprofessional police conduct. The defence submits that the words of the
court in Robertson at paragraph 30 are instructive:
In accordance with s. 24(2)'s purpose of targeting systemic flaws with the administration of justice
... evidence that the Charter-infringing conduct was part of a pattern of abuse tends to supports
exclusion of the evidence ... In Lauriente, [2010] B.C.J. No. 242 the Court of Appeal clarified that,
in deciding whether to exclude evidence relating to an individual Charter breach in the context of
a larger investigation, a court is entitled to consider the cumulative effect of multiple Charter
breaches in that same investigation, regardless of whether the same applicant was also the
subject of those other Charter violations ...

45 In Wong, Justice Kent referred to the cumulative effect of multiple Charter breaches and a general
pattern of disregard by the police of individual rights. At paragraph 73, he stated:
| reach the same conclusion as did the trial judge in Lauriente respecting the cumulative effect of
the Charter breaches in this case. In Grant, the Supreme Court explained that the issue was not
punishment of the police but rather preservation of public confidence in the rule of law and its
processes.

46 In the present case, the defence submits that the ongoing pattern of Charter breaches and
unprofessional conduct in this case supports the exclusion of the evidence and exacerbates the
seriousness of the Charter breach that is the subject of this voir dire. The defence says that that conduct
includes [as read in]:

1. the complete indifference of Corporal Pilot to the duty to ensure full and frank disclosure
in applying for ITOs repeated in several applications;
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2. the failure to take any meaningful steps to justify through proper record-keeping the
reasons for the arrest and warrantless search of the accused resulting in a finding these
acts breached his Charter rights;

3. asearch of the accused's home and another apparently residential property controlled by
him without proper grounds;

4. the manner of the search at the accused's residence in the unnecessary and unjustifiable
incapacitation of the home's heating and cooling system;

5. the cavalier manner in which the police approached their testimony in this case, for
example, Corporal Pilot going off to do a Google search on Deliver Me Courier in between
the tracking warrant and arrest voir dires and making no notes of how they unfolded
despite already having been subject to heavy criticism for lack of note-taking in cross and
Constable Robinson's evidence on this voir dire which was inexplicably hostile and
sarcastic and included voluntary assertions that almost sounded like boasts that he was
being facetious;

6. the breach of Sherwood's rights which can only be said to be flagrant as Corporal Pilot
could not have reasonably believed he had proper grounds and acknowledged he, in fact,
had no interest in pursuing potential charges against Sherwood.

47 While | do not agree with each and every line in those submissions, generally speaking, in my view,
they are an accurate summary of some of the overall concerns that | have had in this particular matter.
Moreover, with respect to the point about the breach of Mr. Sherwood's Charter rights, | note that the
Crown has conceded, again quite properly, that this is a relevant factor when taking into account the s.
24(2) analysis pursuant to the comments of the Court of Appeal in Lauriente. In response, the Crown
submits that any Charter breach did not involve serious improper conduct on the part of the affiant of the
ITO, Constable Robinson, because he held an honest belief that he had grounds to swear an affidavit in
support of the warrant. The Crown submits that the excised portions of the ITO resulted from the conduct
of Corporal Pilot and that the court has already imposed appropriate remedies for the breaches of the
Charter as a result of Corporal Pilot's actions. The Crown submits the non-disclosure and improper
conduct of Corporal Pilot does not reflect on the conduct of Constable Robinson and he cannot be
faulted. This, the Crown submits, supports its position that the breach here is not serious and weighs
against exclusion of the evidence located during the searches.

48 In response, the defence pointed out that while Constable Robinson may not have been as cavalier
as Corporal Pilot with respect to his approval of the contents of the ITO and the arrest of Mr. |JJjjjij and
Mr. Sherwood, Constable Robinson, too, acknowledged that he had no notes or records or any
recollection whatsoever of where or how he received the information that he put into the ITO referencing
surveillance of the Caravan and Mr. |JJJili] on April 24. Again, this lack of concern for detail and record-
keeping, the defence submits, likewise illustrates a casual lack of concern for proper police record-
keeping on the part of Constable Robinson. In addition, the defence submits the remedies imposed
because of Corporal Pilot's conduct would mean little if his conduct was overlooked when considering
whether the breach was serious.

49 Having regard to the authorities that | have just referenced, | agree with the defence submission on
this point. As a result, given the totality of the evidence, | accept the defence submissions and | am

satisfied the Charter-infringing conduct of the police in this case was serious.

50 | now turn to the second Grant factor, the impact of the breach on the Charter-protected interests of
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the accused. It is trite law that the expectation of privacy in one's home is high. As a result, the effect of
the state's non-compliance with the rights of the accused was therefore significant. In Morelli, Justice
Fish stated at paragraph 104:
I turn in that light to the second factor set out in Grant: The impact of the breach on the Charter-
protected interests of the accused. The intrusiveness of the search is of particular importance in
this regard. Our concern here is with the search of the appellant's home, in itself a serious breach
of the appellant's rights under s. 8 of the Charter.

51 In this regard, the defence again relies on the comments of the court in Robertson confirming the

longstanding principle that intrusions into a person's residence are at the highest end of the spectrum in

terms of impact on the accused along with personal searches. At paragraph 36, the court states:
If the offending state conduct involves a search, it will matter whether the area searched is one in
which the accused reasonably enjoys a high expectation of privacy or one closely associated with
the accused's dignity (Grant at para. 78). In the context of its discussion of unreasonable search
and seizure under s. 8 of the Charter, the Court in R. v. Tessling [2004] 3 S.C.R. 432 ... at paras.
20-24, explained the different privacy interests that police investigations can threaten, namely
personal, territorial, and informational privacy interests, and provided some guidance about the
relative importance of these interests. In Tessling, the Court referenced its earlier decision in R. v.
Silveira [1995] 2 S.C.R. 297 ... in which the majority acknowledged "the age-old principle of the
inviolability of the dwelling-house™ ... and stated that "the unauthorized presence of agents of the
state in a home is the ultimate invasion of privacy" ... In Wong, the Court of Appeal outlined the
hierarchy of private locations: "[t|he search of a person is usually reckoned to be the most
intrusive type of search, followed by a search of a dwelling house.

52 In summary, the defence submits this case involved one of the most grave privacy invasions set out
above and, as such, there can be no question that the second prong of the Grant test also points strongly
towards exclusion of the evidence. Crown counsel, again quite fairly, acknowledges that the degree of
intrusion in this case is "on the middle to high end of the spectrum,” but notes there was no body cavity
or strip-search and no bodily substances seized. However, the Crown, quite properly, concedes that as
there is a high expectation of privacy both in Mr. il home and in the Sikorsky Road apartment,
"This avenue of inquiry weighs in favour of exclusion of the evidence." | agree with the Crown and
defence that the second Grant factor weighs heavily in favour of exclusion.

53 The third Grant factor is society's interest in the adjudication of the case on its merits. On this point, it
is worth revisiting these words of Justice Fish in Morelli, at 107:
[107] I turn, finally, to the third factor to be weighed under s. 24(2) of the Charter - society's
interest in adjudication of the case on its merits. Here, exclusion of the evidence obtained in the
search would leave the prosecution with essentially no case against the accused. It would thus
seriously undermine the truth-seeking function of the trial, a factor that weighs against exclusion

[108] In balancing these considerations, we are required by Grant to bear in mind the long-term
and prospective repute of the administration of justice, focussing less on the particular case than
on the impact over time of admitting the evidence obtained by infringement of the constitutionally
protected rights of the accused.

[109] In my view, the repute of the administration of justice will be significantly undermined if
criminal trials are permitted to proceed on the strength of evidence obtained from the most private
"place" in the home on the basis of misleading, inaccurate, and incomplete Informations upon
which a search warrant was issued.
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[110] Justice is blind in the sense that it pays no heed to the social status or personal
characteristics of the litigants. But justice receives a black eye when it turns a blind eye to
unconstitutional searches and seizures as a result of unacceptable police conduct or practices.

[111] The public must have confidence that invasions of privacy are justified, in advance, by a
genuine showing of probable cause. To admit the evidence in this case and similar cases in the
future would undermine that confidence in the long term.

54 Pursuant to the court's comments in Grant at paragraphs 79, 81, 83, and 84, this aspect of the s.
24(2) test requires consideration of the reliability of the evidence, its importance to the Crown's case, and
the seriousness of the offence or offences. On this aspect of the Grant test, the defence points to the
words of Justice Doherty in McGuffie quoted earlier again arguing that if the first and second prongs of
the test favour exclusion of the evidence, the third prong will rarely tip the balance in favour of
admissibility. The defence also points to a recent Supreme Court of Canada decision, R. v. Paterson,
2017 SCC 15, where the court endorsed the words of Doherty J. in McGuffie and concluded at paragraph
56:
It is therefore important not to allow the third Grant factor of society's interest in adjudicating a
case on its merits to trump all other considerations, particularly where (as here) the impugned
conduct was serious and worked a substantial impact on the appellant's Charter right. In this
case, | find that the importance of ensuring that such conduct is not condoned by the court
favours exclusion. As Doherty J.A. also said in McGuffie, at para. 83, "[t]he court can only
adequately disassociate the justice system from the police misconduct and reinforce the
community's commitment to individual rights protected by the Charter by excluding the evidence.
... This unpalatable result is the direct product of the manner in which the police chose to conduct
themselves."

55 The Crown disputes the defence argument in this case that the evidence should be excluded due to
the first two factors weighing in favour of that result and notes that the non-bodily physical evidence
obtained was highly reliable and excluding it would impede the truth-seeking function of the trial. The
Crown submits that society's interest is impacted by the seriousness of Mr. |Jjjilij offences and that
the presence of a handgun with readily accessible ammunition presents a serious threat to public safety
and is at the high end in terms of seriousness of offences. | have no hesitation in accepting the accuracy
of those general comments by learned Crown counsel. The Crown says the presence of the marihuana
grow operation, albeit legal, increases the potential for serious threats to the health and safety of the
public. Therefore, the Crown submits this third prong of the Grant test weighs against the exclusion of the
evidence.

56 There is no doubt the evidence obtained as a result of the searches is reliable and, without it, the
Crown will likely be unable to prove its case. As the Crown has emphasized, this leaves the court to
consider the seriousness of the offence with which Mr. |Jij is charged. Again, Grant provides
instructions on this aspect of the analysis. On this point, the majority in Grant said this at paragraph 84:
It has been suggested that the judge should also, under this line of inquiry, consider the
seriousness of the offence at issue. Indeed, Deschamps J. views this factor as very important,
arguing that the more serious the offence, the greater society's interest in its prosecution ... In our
view, while the seriousness of the alleged offence may be a valid consideration, it has the
potential to cut both ways. Failure to effectively prosecute a serious charge due to excluded
evidence may have an immediate impact on how people view the justice system. Yet, as
discussed, it is the long-term repute of the justice system that is s. 24(2)'s focus. As pointed out in
Burlingham, the goals furthered by s. 24(2) "operate independently of the type of crime for which
the individual stands accused" ... And as Lamer J. observed in Collins, "[tjhe Charter is designed
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to protect the accused from the majority, so the enforcement of the Charter must not be left to that
majority" (p. 282). The short-term public clamour for a conviction in a particular case must not
deafen the s. 24(2) judge to the longer-term repute of the administration of justice. Moreover,
while the public has a heightened interest in seeing a determination on the merits where the
offence charged is serious, it also has a vital interest in having a justice system that is above
reproach, particularly where the penal stakes for the accused are high.

57 There is absolutely no doubt that possession for the purposes of trafficking is a very serious offence.
However, in my view, to admit the evidence in this case risks damage to the repute of the administration
of justice that the court has been warned against in Grant. The overall manner in which the evidence in
support of the warrant was presented in this case raises significant concerns respecting the basis upon
which the warrant was obtained. There is absolutely no doubt that drugs such as heroin and fentanyl are
dangerous and lethal drugs and that members of our community are overdosing and dying because of
them. However, after considering the totality of the circumstances and the overall magnitude of the
Charter violations in this case, | have been persuaded that the admission of the evidence found as a
result of the search -- searches would bring the administration of justice into disrepute.

58 So, for these reasons, the evidence obtained at both Mr. |JJlj residence in Mill Bay and the
apartment on Sikorsky Road is excluded.

59 Gentlemen, what is next?

60 MR. CORSI: Yes, thank you, My Lord, that | believe ending the voir dires on this file --
61 THE COURT: Right.

62 MR. CORSI: -- Crown is calling no evidence on the trial proper.

63 MR. NEARY: In those circumstances, My Lord, | would invite you to acquit my client, there being no
evidence before you to support the charges in the indictment.

64 THE COURT: Yes, as the Crown is calling no evidence on the trial proper, | am driven to find Mr.
I ot guilty on each of the counts on this indictment.

B.D. MacKENZIE J.
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